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ABSTRACT

In the last decade, foundations and internationah4governmental organisations
(INGOs) have provided financial backing and tramsdd litigious techniques to
Chinese NGOs operating in the HIV/AIDS area. A @&Os have developed legal
programs that provide legal services to HIV/AIDSreas. HIV/AIDS carriers seek
compensation for contracting their disease froom$faisions of contaminated blood,
illegal and incompetent blood collection as well discrimination in employment,
education and access to medical care. To date, &hicourts have accepted few
cases brought by HIV/AIDS carriers seeking claiMany HIV/AIDS carriers have
opted to pursue alternative dispute resolution (AD&Rich as mediation and
conciliation in order to reach a settlement. Thélements offered by ADR, however,
institutionalise discriminatory practices. This papargues that a combination of
societal discrimination against HIV/AIDS carriergovernment policies and the
approach of courts to HIV/AIDS cases strongly diseges litigation and
encourages ADR. By analysing court decisions angenmportantly, court refusals
to hear cases, the article claims that state pesicioward HIV/AIDS carriers are
driven by state interests more than protecting rilgats and interests of HIV/AIDS
carriers. The Four Free and One Care (simian yiguaa) policy is used by China
to channel potential plaintiffs away from litigatio Rather than undermining
discrimination, the courts' handling of HIV/AIDS ses helps sustain societal
discrimination.

" Scott Wilson is professor and chair of politicaileice at Sewanee: The University of the SoutheinriEssee,
U.S.A. He has recently publish&Rkemade in China: Foreign Investor and Institutiofztiange (Oxford,
2009) and is editing a special edition on NGOs mn@ to be published by thiurnal of Contemporary
China For the last three years, he has researcheddHD& carriers' and pollution victims' attempts—uwith
the help of Chinese and international NGOs—to dibamd define their rights in China's courts. Cuttsetne
is writing a book manuscript titletigers without Teeth? Chinese HIV/AIDS CarrierstddPollution Victims’
Rights in Actionon the same topic.
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INTRODUCTION

Lawyers at specialised legal aid centres have advisany HIV/AIDS carriers
on how to protect their rights, but they have reprded very few clients in
court. Attorneys who advocate for HIV/AIDS carridrave tried just a handful
of cases (if any), and until 2009, they had neitgyaked in the important area
of discrimination. The paucity of legal cases igpsiging in light of the large
number of HIV/AIDS victims in China, government pability during China's
blood scandal in the 1990s and widespread discaitioin in the areas of access
to healthcare, education and employnfemstead of litigation, legal aid
lawyers have employed alternative dispute resolut{@DR), primarily
negotiating out-of-court settlements. Legal aidtistes seek to try impact
litigation cases and to change popular attitudegatd HIV/AIDS carriers'
legal rights, but the negotiated settlements thay treach are struck without
formal legal judgment or society's knowledge. Ustydhe settlements provide
HIV/AIDS carriers with financial compensation in aange for instituting
discriminatory practices such as restricting anlegge's right to work or right
to education. To borrow Siri Gloppen's terms, eatédnt likely fails in the
"material sense," which "improves the situatioriha litigants...with regard to
the health condition in question" and in the "sbsenses," which "make the
health system more equitable and benefit membesoatty whose right to
health is more at risk"

Litigation and other legal means to pursue justmestitute a potentially
important element of governing HIV/AIDS. The rigld health is a core
element of the U.N. Universal Declaration on Hunkghts that has been
elaborated to protect HIV/AIDS carriers. In 1996¢ tU.N. Commission on
Human Rights "resolved that the term 'or otherustatised in several human
rights instruments 'should be interpreted to ineldwalth status, including

! Anderson, E. and Davis, $IDS Blood Scandals: What China can Learn from\Wmld’s MistakegNew
York: Asia Catalyst, 2007); Policy Research anfdimation Division of the National Center for AIDSID
Control and PreventiorilV and AIDS Related Employment Discrimination imir@ ILO Country Office
for China and Inner Mongolia: 2011. http://www.ibrg/wcmsp5/groups/public/---asia/---ro-bangkoiste-
bangkok/documents/publication/wcms_150386.pdf; &A@ and AIDS Prevention and Control Center of
the Chinese Center for Disease Control and Prementnd the International Labor Organization,
Discrimination against People Living with HIV withiHealthcare Centers in Chinalnternational Labor
Organization, 2011. http://www.ilo.org/wcmsp5/grelublic/---ed_protect/---protrav/---ilo_aids/
documents/publication/wcms_155950.pdf

2 Gloppen, S., "Litigation as a Strategy to Hold @mments Accountable for Implementing the Right to
Health,"Health and Human Rights0, no. 2(2008): 25.
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HIV/AIDS' and that discrimination on the basis oftwl or presumed
HIV/AIDS is prohibited," providing a broad extensimf human rights to
HIV/AIDS carriers® China's government has made significant progmsartd
adopting international human rights concerns fov/AIDS carriers in its laws
and policies, but its laws are vaguely defined @od often ignored by
government officials. Litigation offers one aventee hold the government
accountable for its failure to secure health-relatghts for citizen$.Repeated
litigation can increase pressure to secure heakhaghts for, and reduce
discriminatory practices against, Chinese HIV/AIDS carriers. Irdiadn,
litigation encourages related social movementgeéspforward on their claims
for rights to healthcare and against discriminatiom China, potential
plaintiffs face many challenges, including diffiguhaving cases accepted by
courts, loosely defined laws and regulations, potiined judges and weak
enforcement of rulings.

Why would HIV/AIDS carriers opt to settle for drsmination rather
than seek to litigate against discriminatory pieg? There are many reasons
for the small number of trial cases, ranging fromme tgovernment's
discouragement of cases to societal prejudice fagadlV/AIDS carriers and
their families. The following pages will explore ethtypes of cases that
HIV/AIDS carriers have sought to address througjaleneans, the reason that
most cases have shifted to ADR and the decisiongwof recent anti-
discrimination cases brought by HIV/AIDS catrriers.

China does not publish a record of all Chinesetcoases, so a robust
account of China's legal development is a challemgel necessitates
documentary research combined with interviews. driesent study draws from
two rounds of interviews conducted in 2007-08 afd02and a survey of
documents on China's legal system and HIV/AIDS ighbd by China's
government, U.N. agencies, the press and intemadtiand Chinese non-
governmental organisations (NGOs). The author coeduinterviews with 42
attorneys, representatives of NGOs, staff of U.fjeneies, Chinese officials
and scholars who work on HIV/AIDS and legal devehgmt in China. For the
interviewees' protection, the article does not fidertheir organisations or
names.

3 UNAIDS and IPU [Inter-parliamentary Uniortflandbook for Legislators on HIV/AIDS, Law, and Huma
Rights(Geneva, Switzerland: UNAIDS, 1999), 26.

* Gloppen, "Litigation as a Strategy."

® Pieterse, M., "Health, Social Movements, and Ridigsed Litigation in South AfricaJournal of Law and
Society35, no. 3(September 2008): 364-388.
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LEGAL AND REGULATORY CONTEXT OF HIV/AIDS CARRIERS'
RIGHTS

HIV/AIDS is a relatively new disease and internaibnorms on AIDS-related
human rights have formed slowly over the last thdeeades. The U.N.
General Assembly'Beclaration of Commitment on HIV/AlIO$8ovided a non-
binding set of guideposts for international, domwesind civil society
responsibilities for addressing HIV/AIDSThe Handbook for Legislators on
HIV/AIDS, Law and Human Rightproduced by IPU and UNAIDS was an
important step toward codifying best practices di/AIDS law.” Over the
last two decades, Chinese laws and regulations paselly moved toward
adopting international norms on HIV/AIDS carriergjhts, including anti-
discrimination principles. For example, Article 21 the Provisions for the
Monitoring and Control of AIDStipulates that units and individuals may not
discriminate against AIDS carriers and their fagesliand that AIDS carriers
and their families have the right to keep theitustgrivateé® The Chinese Law
on Prevention of Infectious Diseassttes that "individuals and work units
cannot discriminate against carriers, former cesyiand possible carriers of
infectious disease." Article 3 of AIDS Prevention Rule®ffers similar
protection against discrimination in the areas duaation, employment,
medical treatment and marriage for HIV/AIDS casiemd their familie§’
The improvement in policies toward, and legal pebtms for, HIV/AIDS
carriers has resulted from collaborative work chnsnational advocacy
networks linking Chinese NGOs with U.N. agenciesgeign foundations and
INGOs. The networks diffuse knowledge of interna#iblegal norms and press
Chinese officials to come into compliance with satindards’

During the period 2004-09, international and CheneblGOs
collaborated to establish legal aid centres foaqusin HIV/AIDS cases in
major cities such as Beijing, Kunming and Shanglmeach legal aid centre,
international NGOs and foundations have providethrfcial support and

® United Nations General Assemb[peclaration of Commitment on HIV/AIDSlew York: United Nations,
2001), adopted 27 June 2001.

" UNAIDS and IPU [Inter-parliamentary Uniortandbook for Legislators

8 State CouncilProvisions for the Monitoring and Control of AlDSpproved by the State Council on 26
December 1987, promulgated on 14 January 1988.

° Standing Committee of the NPChinese Law on the Prevention of Infectious Disgapassed by the
Standing Committee of the National People's Corsgoas21 February 1989, revised 28 August 2004 larti
16 (in Chinese, author's translation).

10 state Council AIDS Prevention Rulesssued by State Council 29 January 2006 (DocurNent457), put
into effect 1 March 2006 (in Chinese).

™ wilson, S., "Introduction: Chinese NGOs — Intefmaal and Online LinkagesJournal of Contemporary
China(forthcoming).
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technical training on international approaches W//AIDS carriers' human
rights. In Beijing, Shanghai and other major citiestivist lawyers have
received foreign training, often through prominpablic interest law programs
run at law schools in the U.S., Australia or Europlee legal aid centres seek
to bring impact litigation cases in the areas df tiscrimination and access to
information claims into the courts for adjudicatioBuch cases help to defend
HIV/AIDS carriers' rights and to improve governamdedIV/AIDS.

STATE ATTEMPTS TO KEEP HIV/AIDS SOCIAL CONFLICT OUT
OF THE COURTS

Previous works have claimed that, due to Chingalleulture, citizens prefer
non-litigious settlement of social conflict and tthiae state attempts to channel
disputes toward administrative resolutidhs'he private settlement of social
conflict has similarly affected China's administratresponse to grievances
related to HIV/AIDS. In 2003, China's central gawaent sought to address
HIV/AIDS carriers' needs with its Four Free and @ae §imian yiguanhuadi
policy, which guarantees access to medical treatnmeciuding anti-retroviral
therapy (ART) for rural citizens and those with laveomes. The state policy
helps to resolve several of the immediate and prgsseeds of HIV/AIDS
carriers, but it does not address a number of fiaterlaims, including the
following: loss of wages and employment, punitiveméges, psychological
and physical suffering, and discrimination. Stafecials use the policy to
stave off litigation, arguing that the state haslradsed HIV/AIDS catrriers'
needs with the policy. Therefore, litigation ist mecessary for HIV/AIDS
carriers®®> One attorney and legal scholar recalled his egpes in trying to
file cases on behalf of HIV/AIDS carriers and hemmibpacs, "The courts can
say there is already the Four Frees, One Careyptiiat gives you free
medicine, so you don't really need anything andwea't take the casé™
Judges avoid openly using such an excuse for rgfusi hear cases, but the
policy and political pressure from health bureausl docal governments
combine to discourage judges from accepting filing$11V/AIDS carriers.

12 potter, P. B.The Chinese Legal System: Globalization and Lbaegal Culture(New York: Routledge,
2001), 9 and 12-13; Lakritz, R. M., "Comment: Tagniaea 5000 Year-Old Dragon: Toward a Theory of
Legal Development in Post-Mao Chin&mory International Law Review1(Spring 1997): 264-265;
Xiaotong, F.,From the Soil,trans. and intro. Hamilton, G. G. and Zhen, W. eriley: University of
California Press, 1992).

13 Director, Chinese HIV/AIDS NGO (2010-086), interwidoy author, Beijing (27 May 2010).

14 Other NGO leaders and attorneys made similar slaittorneys and legal aid workers (2008-26), iitav
by author, Shanghai (15 April 2008); Leader of @sim HIV/AIDS NGO (2008-27), interview by author,
Beijing (5 May 2008); Interview 2010-06.
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In some provinces, courts have accepted casegliirdny HIV/AIDS
carriers and even found in their favour. For exam@ Heilongjiang court
found in favour of nineteen HIV/AIDS carriers whoeme infected by
contaminated blood transfusions, and courts in rifdengolia, Shanghai,
Hebei and Hubei awarded damages to others inferste€hina's blood
scandal’ These cases, however, arose in the early 2000 gamdvinces with
relatively few HIV/AIDS cases caused by the blomduslal. The provinces
with the highest rates of HIV/AIDS infection aresalsome of China's poorer
ones, and some of the provinces such as Henan ahdi Avere sites of the
illicit blood collection stations® In those provinces very few court cases have
been allowed, and since 2006, courts throughouh&have tried very few
HIV/AIDS cases. In Henan, the courts have beeniquéatly loath to accept
cases filed by HIV/AIDS carriers. Chinese coures @ot required to accept all
filings by citizens, but th&€ivil Procedure Lawrequires courts to produce a
document stating reasons for rejecting a case,hwaicitizen may apped.
Lawyers at legal aid stations charge that Chineslygs, however, have
rejected HIV/AIDS carriers' complaints without prmihg such a document,
leaving the would-be plaintiff with no legal recsaf® Attorneys and
journalists allege that Henan authorities issuseéaet order to China's courts
not to accept HIV/AIDS filings? and that the courts should not accept filings
related to HIV/AIDS infection transmitted by contavated blood?

Li Xige's attempt to file a case against the haspvhere she received an
HIV/AIDS-contaminated blood transfusion during dhirth in Henan
Province is indicative of the challenges that H\D& carriers face in the
courts. After Li Xige contracted HIV from her bloadansfusion during a
caesarian delivery of her first child, she unwigtininfected her two daughters
through mother-to-child transmission. Li sought pemsation and justice
against the hospital that illegally collected blo@m her surgery without

!5 Anderson and Davi\IDS Blood Scandal48.

16 According to 2009 data, Henan Province has thel thighest number of HIV/AIDS carriers of China's
provinces. The six provinces with the most HIV/AIR&rriers in China account for 61.8% of China'siltot
number of infected persons. Ministry of Healhina 2010 UNGASS Country Progress Report (2008—
2009) Beijing: Ministry of Health, 23. http://dataaids.org/pub/Report/2010/china_2010_country
_progress_report_en.pdf

7 National People's CongresSivil Procedure Law of the People’s Republic of i&hipromulgated by the
President on 9 April 1991, article 85.

8 Interview 2008-26.

9 Interview 2008-27; Interview 2010-06; Wu, Z. anditd, L., "An Analysis by Attorneys Representing a
Group Who Contracted HIV/AIDS from Blood Donatichs,Asia Catalyst (no date).
www.asiacatalyst.org/Blood_transfusion_AIDS_casas.d

% Heywood, M. and Hassim, A., "Observations and Assent Arising from a Visit to Beijing and Chengdu,
China to Look at Human Rights, Civil Society, ahé Government's Response to HIV/AIDS," unpublished
report (2009), 16, citing Attorney Liu Wei.
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screening the donor. The courts refused to acosptdnts claim case, so Li
petitioned provincial and central Ministry of Hdalofficials for help. With
each round of petitioning, Li received official tlats of support, calling on
local officials to address her claims, but locathauities shrugged off the
instructions. Eventually, Li received a modest estigh from local authorities,
but not before she was detained during one of étigning efforts and placed
under house arrest. Meanwhile, no civil or criminakes have been brought
against the responsible parties. At several pamker ordeal, local authorities
informed Li that the courts would not accept hesechecause the authorities
were working on an administrative response to heat athers' cases of
contracting HIV/AIDS through the blood suppgfyAdministrative responses to
HIV/AIDS carriers have been very uneven across &hiprovinces because of
great disparities of wealth and resources availablecal governments. The
administrative handling of cases seeks to avoidipgbrutiny of officials and
their culpability in the blood scandal. Two offitsa Li Changchun and Li
Kegiang, leading provincial officials in Henan dwgithe blood scandal, have
reached very high levels of power in China's céigimaernment and would not
want their careers ruined by negative publicityririitigation.

DISCRIMINATION AND IMPEDIMENTS TO GOING TO TRIAL

In China, popular prejudice against HIV/AIDS carsieruns deep and is
concretely expressed in the form of denial of eyplent to applicants or
firing of existing workers, refusal to provide medli treatment, being cast out
from schools with non-infected students and genstighatisation. A survey
conducted in Beijing, Kunming, Shanghai, ShenzMgohan and Zhengzhou
by the CHAMP found that 47.8% of respondents wdddunwilling to eat a
meal with an HIV/AIDS carrier, 41.3% would be unkmg to work in the
same place as an HIV/AIDS carrier and 30% did reltelee that infected
students should attend the same school as unidfesttedent$® Chinese
HIV/AIDS carriers are looked down upon for their rgeived sexual
promiscuity, same-sex relations or drug use, dedpi fact that nearly one-
fourth of Chinese HIV carriers directly contractedtl from blood donations
or transfusions. Even Chinese who contracted Hbmfrtainted blood face

2L 1, X., "Li Xige Gives National Secretary Hu Jiotaan Open Letter,Xinboshe(12 August 2007) (in
Chinese, author's translation) http://www.minzharaguo.org/Article/ShowArticle.asp?ArticlelD=2268

#2 Anderson and Davi#IDS Blood Scandal4.8.

% CHAMP [China HIV/AIDS Media Partnership] et ahIDS-Related Knowledge, Attitudes, Behavior, and
Practices: A Survey of 6 Chinese Citie8eijing, 2008. http://www.un.org.cn/public/resoaf
eaOb7baal8b18c711db095673895aeba.pdf
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hostility from members of their community and evéreir own family**
Parents of non-infected children have been knowsréssure school principals
to force children who contracted HIV through nolfaaf their own to leave
school or dormitorie§> Many doctors and hospitals effectively have reduise
treat AIDS carrierd® Employment-based prejudice is particularly trosblae
for HIV/AIDS carriers and bosses and co-workers wiisxover a person has
HIV/AIDS may fail to respect the person's rightpiavacy and push to remove
the employee from the worksite. While popular pdeje is hard to change, in
China prejudice has led to infringement on citizeights to access healthcare,
education and employment, all of which are prot:tie law.

A significant stumbling block to the pursuit of tpatial anti-
discrimination cases brought by HIV/AIDS carriess the underdeveloped
nature of Chinese law. China lacks an anti-disgration law, and the general
legal expressions banning discrimination againsV/HIDS carriers lack
implementing instructionS. Chinese courts are not bound to follow judgments
in analogous cases, but courts tend to follow mlects. Without model
verdicts in HIV/AIDS discrimination cases to emelatr clear implementation
guidelines, the courts are reluctant to hear casedving HIV/AIDS carriers'
claims. A Chinese attorney trained in AIDS law aviib has worked on anti-
discrimination cases complained about the antirthsoation clause in
China’s AIDS Prevention Law,

Discrimination is not defined. It says that peopleould not

discriminate against each other in three ways [eymént, access
to healthcare, and access to education]. It istemibeautifully,

but it does not stipulate what you are to do if some

discriminates against an HIV or AIDS carrier. ...thViegard to

what should be done about discrimination, it justss "hospitals
should not discriminate." ...We think that it is gréaat the anti-
discrimination clause is there, but we would like bhave

something that clarified assuming responsibilitypeysons®

2 Li Xiaoshu, "The Public Face of AIDS in China,Global Times (3 February 2010).
http://special.globaltimes.cn/2010-02/503379_3.html

% yanhai, W., Ran, H., Ran, G. and Arnade, L., "Bisination against People with HIV/AIDS in Chinahe
Equal Rights Review (2009), 15-25.

% Associate director, Chinese HIV/AIDS NGO (2010-08jerview by author, Beijing (21 May 2010).

27 Gloppen, "Litigation as a Strategy," notes thaaltrerelated and specifically HIV/AIDS-related lavasd
norms are poorly defined.

2 Officer of HIV/AIDS INGO (2008-12), interview byushor, Beijing (17 January 2008).
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The vagueness of China's laws and the contradigtatements in laws and
regulations impede judges from converting generati-discrimination
principles into awards for HIV/AIDS carriers whoauinter discriminatiof?’
Moreover, Chinese courts are still heavily influedc by political
considerations, so judges are reluctant to rendeticts that they fear will be
overturned or that will have repercussions forrtpaly or their careerS.Local
officials can exercise sway over lower courts beeathey (rather than
Ministry of Justice) evaluate and pay the salavigsidges.

The discriminatory practices—denial of access tedical treatment,
employment and education—all violate the spiritndat the letter, of Chinese
laws and regulations governing HIV/AIDS. Thus, thaye ripe for legal
challenge, but HIV/AIDS carriers have been reluct@nface prejudice that
making their HIV-positive status known would gerteraAn attorney noted
that a plaintiff who pursues litigation could regui@ closed hearing, but the
plaintiff must enter a true name (rather than aigeaym) in court documents,
and court documents would include the true namghefplaintiff. When such
documents are put into circulation, they effecyvedveal the identity of the
HIV/AIDS carrier-plaintiff®* a problem that the courts have begun to resolve
in three recent cases involving alleged discrimomatdescribed below.
Although Chinese courts have developed procedurgsatect the privacy of
HIV/AIDS carriers in court proceedings, some inéetpeople have had their
cases revealed to the public, which has broughttdudiscrimination.

Rather than risk the exposure that a trial mighidgrHIV/AIDS carriers
who face discrimination typically turn to alternegidispute resolution (ADR)
to seek settlement of their grievances. Additignate numerous obstacles to
litigating HIV/AIDS-related cases encourage mostuldebe plaintiffs toward
ADR, which has a greater chance of gaining comgemsdor HIV/AIDS
carriers than litigation. A Shanghai lawyer who acktes for HIV/AIDS
carriers and the gay community argued that ADR wawe useful than
litigation in handling employment discriminationrfthe following reason: "If
we don't go to courts and use non-litigious meassg ADR or petitions, then
the government or work unit can make plans, orspital or unit can arrange,
with an individual to resolve the problem. Becawse country's laws lack
detail, I can only go through human sentiment [arat legal rules] to

29 Balzano, J. and Ping, J. "Coming Out of Denialn Analysis of AIDS Law and Policy in Chinal'byola
University Chicago International Law Revieg{Spring 2006): 187-212.

%0 stern, R. E. "On the Frontlines: Making Decisian€hinese Civil Environmental Lawsuitd,aw & Policy
32, no. 1(January 2010): 87—88, makes a similartpaith regard to the courts and environmentajdition.

3 Interview 2008-26.
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negotiate.* Another attorney who specialised on HIV/AIDS malsimilar
point. "When we have had cases, the mediators addeg have often
sympathized with the worker. In some cases, tliend@nt also sympathizes
with the plaintiff. You could say that sentimenfir(gli) is involved in such
settlements® The lawyer concluded, however, that "ADR is gobaviaaning

a claim for an individual, but it does not help tiest of society. It does not
demonstrate the case for others to $ée."

THE RIGHT TO HEALTHCARE AND CHINA'S FIRST HIV/AIDS
ANTI-DISCRIMINATION INSURANCE CASE

One of the core human rights is access to healttl, &iN. agencies have
articulated the right to health for HIV/AIDS camseas access to antiretroviral
treatment at reasonable costs and medicine to @ighortunistic infection®
Chinese legislation and regulations have extenkesetrights, but they are not
fully observed. Interviewees complained about desfiaccess to medical care
for HIV/AIDS carriers, and recent reports have sabsated such claim$.A
survey conducted in 2005 found that 50% of docamis nurses believed it was
permissible to deny medical services to HIV/AIDSrigas®’ Even doctors in
Beijing hospitals have turned away patients knowhave HIV/AIDS, despite
medical ethics and hospital rules to the contfaespite these problems, to
date, Chinese courts have heard no cases relatdigdomination based on
denial of access to medical care.

A recent related area of legal focus has been sgrigiination in health
insurance coverage. As part of its economic andiradtrative reforms, China
has privatised health insurance and made healtpraxeders responsible for
profits and losse¥. HIV/AIDS carriers need access to insurance becthse
state's Four Free and One Care policy does not cosdical expenses that are
unrelated to HIV/AIDS and some Chinese are eitheligible, or (in order to
guard their privacy) choose not to register, fore tpolicy's benefits.

% |bid.

3 Lawyer for Chinese HIV/AIDS NGO and legal aid aan(2008-34), interview by author, Beijing (8 May
2008).

* Ibid.

% United Nations General Assembyeclaration on HIV/AIDSArticle 55.

% Director, Chinese HIV/AIDS NGO (2010-01), interwidoy author, Beijing (21 May 2010); Interview 2010-
02; STD and AIDS Prevention and Control CenBascrimination against People

37 STD and AIDS Prevention and Control Cenf2iscrimination against Peop)€.

38 »China Hospital Refused to Treat Woman with HIVb-@/orker,” Agence France Pres¢a6 July 2010).
http://health.asiaone.com/Health/News/Story/A1208400716-227326.html.

% Cai, J. "Turning Away from Dependence on the EeoitoSystem: Looking Forward and Back on the
Reform of China's Health Care System," Egzonomic Transitions with Chinese Characteristiesls.
Sweetman, A. and Zhang, J. (Montreal and KingstdieGill-Queen's University Press, 2009), 139-140.
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Unfortunately, some Chinese insurance policies haxeluded HIV/AIDS
carriers from coverage. In 2008, Li Wei, a citizeh Kunming, Yunnan
Province, tested anti-discrimination principles fellV/AIDS carriers by
challenging his health insurance company's polidrethis first legal challenge
to discrimination against HIV/AIDS carriers, Li efjed that the Ping'an Health
Insurance Company, which provided his insurancecyobdiscriminated by
excluding HIV/AIDS carriers from medical benefit$he policy lumped
HIV/AIDS in with health damages caused by warfaaetions of soldiers,
bombs, rioting or the actions of crimin&fsLi claimed that such an exclusion
against HIV/AIDS, which stood out as a medical gbad in a list of violent
acts, discriminated against a category of more #t#h000 persons.

On June 25, 2009, a Kunming municipal court heéhedcomplaint but
ultimately rejected it. In the trial, the plaintithised two main arguments. First,
Li's attorney alleged that the insurance coveradendt comply with relevant
regulations. Ping'an Insurance claimed that therarsce policy containing the
article in question had been written in 1998 angrayed by the state's
insurance review boardodojianhu) in 1999. The attorney representing Li
contended that although the policy had been apgranel999, it violated
China's AIDS Law passed in 2003, which included an anti-discrinamat
clause protecting HIV/AIDS carriers and their faesl The insurance
company failed to have an attorney ensure thapotgies were updated to
comply with relevant state law and regulations. plantiff also argued that
the policy did not include required calculationsinsurance coverage costs in
its brochures. Ping'an Insurance claimed that & wapossible for it to make
calculations about the likelihood and medical cadta person who contracts
HIV/AIDS. Therefore, it could not afford to insuragainst such medical
claims. The plaintiff's counsel countered that masge companies in other
countries and even those in Hong Kong, a Chinasoty, have been able to
make such calculations. The attorney challenged itiserance company
representative to offer calculations that wouldvelitowould be prohibitive for
the company to insure medical costs related to NIMS.*" Second, the
plaintiff's counsel alleged that the policy disanated against HIV/AIDS
carriers by failing to cover medical claims relatecan HIV/AIDS carrier who

0 Xinhua, "Court Rejects AIDS Carrier's Claim in @@imination Case against an Insurance Company,"
Xinhuawang Zongh&10 July 2009). http://news.xinhuanet.com/led2®2-07/10/content_11685603.htm
(original in Chinese, author's translation).

1 Since 2005, China had an insurance policy for KIBS set up by a small private company in Hubei
Province, which had calculated insurance paymentsexpected pay-outs, as well as a government-run
group insurance policy for select occupations. ghah ed.,Chinese AIDS Legal and Human Rights Report
Beijing, Aizhixing Research Unit, 2009 (original @hinese, author's translation).
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was involved in an accident such as being hit byaa A judge asked the
insurance company representative to imagine tw@lpeare hit by a car, one
infected by HIV/AIDS and the other not. The judgsked the insurance
company if it would cover the person not infectgd HiVV/AIDS but refuse
coverage to the HIV/AIDS carrier. The Ping'an laswae representative stated
that the company would deny coverage to the HIV/IEarrie*? The court
found that the article of the insurance policy restion was very convoluted.
Ignoring the defendant's testimony in the casecthet could not determine if
the written policy would exclude coverage for a DS carrier who had an
ordinary accident such as being struck by a cae. ddurt determined that the
exclusion, on the face of it, did not inherentlynstitute discrimination, despite
the non-discrimination article in ChinaAIDS Law and AIDS Prevention
Rules

Li Wei's case tested new legal principles regardiiggrimination, so
judges were unable to consult prior verdicts inl@gaus suits for guidance.
The case of Li Wei v. Ping'an, though, points t® ¢burt's even deeper level of
unfamiliarity with the central issues in the cafmring the course of the
hearing, the plaintiff' attorney provided the judgeith a set of materials,
including ChinaAIDS Law(the most basic law related to HIV/AIDS in China),
Yunnan's AIDS Prevention Rulesd an edited volume on legal principles
related to HIV/AIDS. The judge in the case found thaterials very useful, so
much so that he requested a second set of materisthgre with his colleagues
on the bench who wanted to learn more about the talated to HIV/AIDS?
Given the novelty of the issues raised in the suiris likely that many judges
with no prior experience in AIDS cases will renderdicts.

Although the courts did not find that Ping'an Irsswce Company had
infringed upon Li Wei's right to medical coveragiee Insurance Association
of China issued a paper requiring all insurance paomes not to exclude
HIV/AIDS carriers from health coverage, effective Qctober 2009. The
guidelines could remedy the situation that Li Waet@untered with Ping'an
Insurance Company, but Li's backers have expreasedutious approach.
Wang Xiaoguang from Daytop Drug Abuse Treatmentt€@em Kunming,
Yunnan, who assisted with Li's case, noted thatptgger is not binding and
does not have the force as a fdw.

EMPLOYMENT DISCRIMINATION AND LITIGATION

“2 Attorney with expertise on AIDS law (2010-12),éntiew by author, Kunming (2 June 2010).

* Ibid.

4 Quoted in "Insurance Fix a Win for HIV Patient§Hina Daily (15 July 2009). http://en.kunming.cn/index/
content/2009-07/15/content_1920690.htm
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A 2007 study found that 48.8% of the population &@%6 of business
managers surveyed believed that HIV/AIDS carridreutd not have equal
employment right§> Managers face pressure to discriminate against
HIV/AIDS carriers and their families from co-worleewho fear working
alongside people with the virus. In order to trykeep work units operating,
managers try to appease their workers, and it sseedo marginalise one
HIV/AIDS carrier who works at a unit, even if it mm@s infringing on his/her
rights, than it is to hire all new staff. In somgtreme cases, HIV/AIDS
carriers, once their medical status was discoveneste fired'® Instead of
firing a worker, some business managers either goutemployee with
HIV/AIDS in a job where the employee works alonenmore commonly ask
the person not to show up for work while continutogpay the person's base
salary. Some attorneys negotiate for such a sadtieon behalf of HIV/AIDS
carriers through alternative dispute resolufibm Yunnan Province, a middle-
level manager who contracted HIV/AIDS was askedtaatport to work, and
his salary was reduced from 100,0A@anto 10,000yuan his base pa$ In
addition to reducing a worker's pay based on hesditus, such arrangements
are discriminatory in three senses: (i) without angnities to work at their
post, HIV/AIDS carriers cannot earn bonuses or casions, (i) without
work performance evaluations, HIV/AIDS carriers dospportunities for
promotion or salary increases, and (iii) by tregtiHIV/AIDS carriers as
unwanted employees in the workplace, managers dapeo societal
discrimination against HIV/AIDS carriers, refractatirough co-workers'
prejudices? Rather than challenging prejudices against HIV/8l€arriers and
their ability to work, the arrangements positivetlyforce opposition to working
alongside HIV/AIDS carriers. Pay-not-to-work arrangents tacitly legitimate
co-workers' prejudices, reduce immediate compemsatites, and decrease
long-term earning potential. One attorney who hatpdd to broker such
arrangements described them as "low level discation."™

Courts have been reluctant to accept employmegtidimation cases
brought by HIV/AIDS carriers, leading many infectgeérsons to pursue

> Policy Research and Information Division of thetibiaal Center for AIDS/STD Control and Prevention,
AIDS Related Employment Discriminatjdh

“% Ibid, 8; Xia, G.,HIV/AIDS in China(Beijing: Foreign Languages Press, 2004), 82.

*" Head and legal officer of Chinese HIV/AIDS NGO hviegal aid center (2008-07), interview by author,
Beijing (15 January 2008); Professor of public tte@nd expert on HIV/AIDS (2008-22), interview by
author, Shanghai (18 April 2008).

*® Xia, HIVIAIDS, 152.

9 Interview 2008-22.

%0 Interview 2008-26.
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settlements. But on 26 August 2010, the Yingjiangtrizt court in Anging
City, Anhui Province accepted a case filed by Afdo (a pseudonym), China's
first accepted employment anti-discrimination caseught by an HIV/AIDS
carrier. Xiao Wu was a student in Anhui Provinceowhpon graduation
applied for a teaching position at the MunicipaluEation Bureau and the
Personnel Office of Anging City. In May 2010, XiAu passed a written
exam for the position, and in June, his interviavelified him for the job*
During a required physical examination as part led tpplication process,
authorities discovered that he was HIV positives&hupon that discovery, the
school found him unfit for employmerft.After a period of angry reflection
and consultation with lawyers, Xiao Wu filed a caseourt in Anqging City,
Anhui Province??

Xiao Wu and his lawyer, Yu Fanggiang, from Yirempi a public
interest law firm in Beijing, claimed discriminatidbased on legal principles
found in China’s Constitution Labor Law, Employment Promotion Law
China’s Infectious Diseases Prevention Laand AIDS Prevention Rules
China’s Constitutiorstates, "All citizens have the same right to emypient,
and any employer or individual may not infringe apocitizen’s equal right to
employment® China's Labor Law includes similar protections. The third
article of AIDS Prevention Rulesays, "No work unit or individual shall
discriminate against HIV/AIDS carriers. HIV/AID&uwiers and their relatives
shall enjoy protection of their rights to marry, nkpreceive medical treatment,
and receive an educatiofr. The rules on civil service employment, however,
ran against these general statements againstrdisation in employmeniThe
Standards Used for Civil Servant Physical Examorai (Trial
Implementation¥latly states, "HIV/AIDS, inappropriate,” anthe Handbook
on Physical Examinations Used for Civil Servamtetes that "physical
examinations cannot be completed once it is diseavéhat an applicant is
discovered to have HI\?®

Yu Fanggiang, Xiao Wu's attorney, alleged that dedendants—the
Anging Municipal Education Bureau and the Persoramel Social Protection
Bureau—had discriminated against Xiao Wu in vialatiof the above

L 1i, G., "An Anhui University Student Sues over Hisb Request Being Rejected Based on His HIV Resiti
Test Result,"Legal Daily (Fazhi Ribad (26 August 2010) (original in Chinese, authdranslation).

o http://www.legaldaily.com.cn/society/content/2018-26/content_2261462.htm?node=20771
Ibid.

%3 "Litigant in 'First AIDS Employment DiscriminatioBase". Discrimination is a WallJinghua Shijian(25
October 2010) (original in Chinese). http://icnrg/en/international/regions/Country/1001/China

4 Quoted inlbid.

% State CouncilAIDS Prevention Rules

%% Quoted in Guangming Li, "Record of a Cover Up."
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employment rights of HIV/AIDS carriers. In additida claiming violation of
the legal right to employment, Xiao Wu believedttteachers should not be
subject to special rules on civil servartdn an interview, Xiao Wu said,
"AIDS only can be transmitted by three means: motbeshild, through blood
plasma and sexual intercourse. Have you met aeeadno must give birth to
a child, exchange blood plasma or have sex in aadransmit knowledge?
No."™® Moreover, Xiao Wu is HIV positive but not an AlDSrrier, so his
physical ability is not compromised by his infectsthtus. The defendants
argued that they acted within the legal guidelioethe relevant regulations, so
the case should be dismissed. The court deciddd thét defendants in their
lawful use of regulations to deny Xiao Wu employme@ne commentator
lamented that the various laws related to discratiom and employment
lacked a common "equal standar@ingdeng yuanzeand detailed definitions
by which to judge discrimination claim$Implicitly, the courts, by failing to
act on such cases, have indicated that they ddaketit upon themselves to
help settle such discrepancies in terminology igaleexpressions, instead
waiting for implementing guidelines or instructidingm legislative bodies.

Xiao Wu's case is extraordinary in several regpdatst and against the
basic argument of this paper, Xiao Wu overcamddas of public exposure to
use litigation (rather than alternative dispute ohatson) to address his
grievance. Second, the courts have been reluctaitear cases related to
discrimination, but they accepted this case. Thitde case alleges
discrimination by a state-run unit, which may swgjge change in the courts'
willingness to hear more cases related to discafion, even against state
agents.

At first blush, Xiao Wu's case challenges thisiclts claim that
HIV/AIDS carriers prefer to settle their cases otitourt due to reluctance of
judges to hear such cases, resulting in an acagptindiscrimination against
themselves. It is difficult to draw conclusionsrra single verdict (especially
one that is under appeal), but the court's rejeatibthe plaintiff's allegations
of discrimination may discourage future potentildimtiffs from filing suits
and encourage settlement out of courts. Xiao Wake supports some of the
arguments advanced here, namely, that the prejuldateHIV/AIDS carriers
face compels them to remain secretive about th&ius Xiao Wu brought his
case pseudonymously—he has not even informed hienpaf his HIV

> |bid.

8| itigant in 'First AIDS Case."

9 Lu, S., "Anti-Discrimination Requires Blocking\& Cattle Gate Closing in the Cat,#gal Observe(Fazhi
Guancha (15 November 2010) (in Chinese, author's trdimslp  http://www.legaldaily.com.cn/
commentary/content/2010-11/15/content_2350415.htm
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positive status—out of fear of further discrimimatf® Significantly, China's
courts, at the request of their attorneys, haveepted the confidentiality of
Xiao Wu and Li Wei, both HIV carriers who have sessfully brought their
cases claiming discrimination to the courts. In ZOA court in Sichuan
Province accepted, but not yet tried, a second @nmpent discrimination case
involving an HIV/AIDS carrier, which may evince gvng pressure on the
courts to address this important is&tievet, the courts' rulings against
HIV/AIDS carriers' claims contrast to a 2009 vetdic favor of a person
infected with Hepatitis B who alleged employmensadimination®® The
court's approach to discrimination against HIV/AID&arriers appears
particular even within the parameters of health law

CONCLUSION: SETTLING FOR DISCRIMINATION?

The pattern of using ADR to negotiate for cash lssknts that leave
discriminatory practices intact may prove cold cornfor HIV/AIDS carriers.
Due to the anxiety of exposing themselves, themilias and friends to the
stigma associated with HIV/AIDS-positive status adde to the courts'
reluctance to hear their cases, HIV/AIDS carrieasehsought to keep their
claims out of the courts. Financial settlementsasga small financial penalty
on those accused of discrimination against HIV/Al&fsriers or those people
whose negligence caused the spread of HIV/AIDS thoey limit the progress
of HIV/AIDS carriers to define and protect theigé rights.

Out-of-court settlements of social conflicts swahthe ones described
above are not announced. In fact, ADR settlemerdy stipulate that the
details of the settlement cannot be discussed, thry typically do not
determine fault. Thus, settlements limit the "destoation effect" that court
cases, which receive media publicity and enjoydttention of other courts,
can have on the legal system and society. Chinegsdscare not bound to
follow the precedents of earlier rulings, but ders in publicised impact
litigation cases demonstrate the bench's legabr@ag in such cases, which
other courts are likely to weigh and even emuldEgually important,
settlements typically provide economic compensabah do not address the
alleged underlying discriminatory practices. Thersmtence of such

60| itigant in 'First AIDS Case."

1 Huang, Z., "HIV-positive Man Fights in Court fopkl" China Daily (17 February 2011).
http://www.chinadaily.com.cn/china/2011-02/17/cartel 2029053.htm

%2 China Labour Bulletin, "China's First Successfillijgated Hepatitis B Employment Discrimination <&g"
(no date). http://www.china-labour.org.hk/en/ndd&/542.
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discriminatory practices does little to change tgpular conceptions of
HIV/AIDS carriers and allows prejudicial views ttasd.

In many countries, HIV/AIDS carriers face prejuglicand fear of
stigmatisation dampens their interest in pursuitigaltion to defend their
rights. Settling out of court, then, may appeaommon or natural course of
action. Yet, broad comparisons to other legal systeuggest that China's legal
system and its practices pose particular challerigesilV/AIDS carriers'
pursuit of justice. Other countries have encountdrieod scandals, including
the U.S., Japan, France and Canada. In those msrtre courts heard cases,
established precedents and awarded damages to HIS/Acarriers.
Interestingly, Japan's legal system, which shaits @hina a tendency to rely
upon administrative measures to keep litigation @luthe courts, was more
open to hearing AIDS cases than the U.S. c8titts.South Africa, a country
with a fairly low standard of rule of law, the ctaihave heard HIV/AIDS
cases and established important precedents for otlumtries to follow, such
as the right to antiretroviral theraPy.In most countries, early test cases
establish a precedent for a new area of litigateomj subsequent would-be
plaintiffs seek settlements to avoid legal fees émdspeed the process of
redress. Defendants are motivated to avoid allegsitiof negligence or
discrimination that would damage their reputatidine courts serve as a
backstop for plaintiffs who encounter recalcitraldgfendants. The Chinese
courts, however, by refusing to hear cases on HIVSA have shifted the
balance in favour of would-be defendants. Poterdeflendants have little
reason to comply with anti-discrimination principler to eliminate negligence.
In the context of discrimination in access to mabioceatment, one doctor said,
"Every hospital knows that according to the lawythmannot reject HIV
patients. ...Without concrete punishment, hospidalsiot consider the law as
a restriction on their behaviof>"

Increasingly, scholars and international orgaroseti recognise the
importance of litigation to securing the rightskifV/AIDS carriers® Settling

® Feldman, E. A., "Blood Justice: Courts, Confliand Compensation in Japan, France, and the United
States,'Law and Society Revied¢, no. 3(2000), 651-701.

 Heywood and Hassim, "Observations and Assessment."

% Quoted in STD and AIDS Prevention and Control €emiscrimination against Peopjd4—-15.

 Meier, B. M. and Yamin, A. E., "Right to Healthtigation and HIV/AIDS Policy,"Journal of Law,
Medicine & Ethicssupp(Spring 2011), 81-84; Maluwa, M., AggletonaRd Parker, R., "HIV- and AIDS-
Related Stigma, Discrimination and Human RightsCiitical Overview,"Health and Human Righ®, no.
1(2002), 12-13; Gloppen, "Litigation as a Stratég$; Heywood and Hassim, "Observations and
Assessment," 6; UNAIDS, UNDP, and IDL@polkit: Scaling Up HIV-Related Legal Servicé&ome:
International Development Law Organization, 2009; RTI International Assessment of the HIV Legal
Environment: Yunnan, China October 13-20, 2008AID and Health Policy Initiative, 2009, 2.
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for discrimination limits the capacity for a "rightrevolution,” to borrow
Charles Epp's terffi. Although some of the organisational conditions—non
governmental organisations with resources and laghcenters—are present
to help HIV/AIDS carriers in their pursuit of jusé, the courts' reluctance to
hear such cases and HIV/AIDS carriers' reticendaritgy their claims into the
courts impede such a rights revolution. In turne thaucity of litigation
constrains the use of legal means to govern AID& imay that secures the
rights and interests of HIV/AIDS carriers.

Xiao Wu's and Li Wei's cases may evince a newdttgnthe courts to
allow discrimination cases against HIV/AIDS carsi¢o be heard. Even though
both cases resulted in the courts' denial of damageleast one case has
resulted in a non-binding policy change among iasce companies, which
would not only address the material concerns dMei but also apply to other
potential claimants in society. Rights revoluticar® littered with lost legal
cases until plaintiffs begin to gain the courts/dia The fact that Xiao Wu's
and Li Wei's cases received hearings, which Chipaéss widely reported,
may encourage others to come forward to test &y ttases in the courts. The
litigation will likely have a positive feedback fation on social movements, in
this case the pursuit of rights by HIV/AIDS carser
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